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That the ourt’s ruling to allow impeachment by prior 
conviction did the defendant from testifying 
is obviated by the fact that the detendan: did te tify at 
trial. (Tr. 130-151 ndeed, in a situation where the 
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involved stealing and was similar to the crime charged”. 

Appellant’s Brief pp. 21-22). Again, the defendant’s 
argument is simply not supported by the record. (Tr. 
126-127). The Government did inform the trial court 
that the offenses were somewhat similar since the defend- 
ant had not so informed the court, but did so in the con- 
text of informin+ the trial court that the Government 
was not claiming a subsequer. similar act to show motive 
or intent.’ (Tr. 127). It is clear that the Government was 
not arguing admissibility because of similarity. 


wiil be 
only one with <¢ y conviction. assume, based on 
defense request for instructions, that they want to 
place high value on his testimony. I thirk the jury is 
entitled to kno. hat he is a convicted felon and I think 
burglary is close enough to the offense here to be considered 
to that effect. 
y want the conviction for credibility, however. 
not claiming any prior similar act or subsequent 
similar act, however, I don’t think it should be taken away 
from the jury on that basis .. .” (Tr. 126-127). 


While similarity is one of the factors to be considered 
by the trial court, similarity between tl ffense charged 
and the prior conviction is by no means a bar to the use 

td i iction for impeachment. In United States 

th Cir. 1976), the Court af- 

conviction where the defendant 
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had been impeached with two prior convictions for at- 
tempted robbery and receiving stolen property. Similar 
offenses have consistently been held admissibie for im- 
peachment purposes. ited States v. McMillian. 535 
F.2d 1035, h Cir. 1976); United States v. Hat- 
cher, 496 F.2d 529 (Sth Cir. 1974), (three Dyer Act 
convictions used to ivnpeach the defendant in a Dyer Act 
trial). The defendant here subsequently argued against 
based on similarity, however, that argument 
was consideed and explicitly rejected by the trial court. 


(Tr. 127-128). 
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(ne of the more important factors, argued by the Gov- 
supra) and considered by ihe trial 
court, was centrality of the credibility issue in the present 
ease. As noted earlier in this brief, the defendant’s tes- 
timony was in direct contradiction to the testimony of 


other witnesses, including a bank teller called by the de- 


ernment (see f.n. 3 


fendant. Prior to ruling on the admissibility of the de- 
fendant’s conviction, the trial court was specifically in- 
formed that the defendant was the only witness who was 
a convicted felon. Where a case has narrowed to the 
credibility of the witnesses, evidence, including a defend- 
ant’s eriminal record, which would shed light on which 
of the witnesses is to be believed should be fully explored 
Gordon v. United States, supra at 941; United States v. 
Jackson, supra at 942, 943; United States v. Russo, 540 
F.2d 1152, 1156 (1st Cir. 1976). Under the circum- 
stances of the present case, with credibility so key an 
issue, as the Government had argued to the trial court, 
the defendant’s prior felony conviction certainly had great 
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probative value, totally outweighing any potential preju- 
dice to the defendant. United States v. Reed. 526 F.2d 
740 (2d Cir. 1975). 


In the present case, the trial judge 1."‘owed all of the 
proper procedures for weighing probative <9lue against 
prejudice dictated by Rule 609 and exercised i:is discre- 
tion in favor of admission of the evidence. cf. U, ited 
States v. Mahone, 587 F.2d 922, 928 (7th Cir. 1976) (no 
error even where no explicit finding that probative value 
outweighed prejudice). 


The Government strongly suggests that the trial court 
properly exercised its discretion in making its determina- 
tion and that this is clearly not a case evidencing an abuse 
of discretion. 


CONCLUSION 


The Government respectfully submits that there 
was ample evidence presented from which a reason- 
able mind might fairly conclude guilt beyond a 
reasonable doubt and that the tiial court properiy 
admitted evidence of the defendant's prior felony 
conviction. Therefore, the defendant’s conviction 
should be sustained. 
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